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MADAM CHAIRMAN AND DISTINGUISHED MEMBERS OF THE SUBCOMMITTEE:

Thank you for this opportunity to present HR Policy Association’s views on the Healthy
Families Act (H.R. 2460/ S. 1152). HR Policy Association represents the chief human resource
officers of more than 275 of the largest corporations in the United States, collectively employing
over 12 million employees in the United States, and over 18 million worldwide. One of HR
Policy’s principal missions is to ensure that laws and policies affecting employment relations are
sound, practical, and responsive to the realities of the modern workplace.

H.R. 2460, the Healthy Families Act (HFA), would mandate that employers “allow”
employees to “earn” one hour of paid sick leave for every 30 hours worked up to 56 hours per
year. This mandate would apply to all employers with 15 or more employees and all employees
working for such employers. The HFA mandate is a daunting legislative proposal because it
would be the first federal mandate that employers provide any type of paid leave. Moreover,
many employers, including almost all large employers, offer a variety of paid leave programs to
most, if not all, of their employees as an integral method of attracting and retaining the best
possible workforce; however, these benefits vary by employer.

HR Policy Association believes that the HFA, however, would significantly limit an
employer’s flexibility in designing and administering leave programs and benefits. In addition to
limiting employer flexibility and creativity, some other problems with the HFA include:

¢ Permitting the creation of a complex patchwork of different federal, state and local
mandates that have different permissible use, notice and certification provisions, and
administrative requirements;

¢ Including part-time employees working less than 20 hours per week;

¢ Allowing paid sick leave to be taken in increments of one hour or less;

¢ Allowing temporary or seasonal employees who work at least 60 days to accrue paid
sick leave;

® Providing that claims for paid sick leave which will generally be a couple of days (or
even hours) of leave to be enforced through disproportionately expensive litigation as
opposed to a more efficient, cost effective administrative enforcement procedure; and

* Permitting employees who carry over leave to take up to 112 hours of paid sick leave
per year.

Moreover, the bill retains its fundamental flaw of imposing new mandated costs on
employers at a time when the economic recovery is uncertain at best. In addition, it would
impose new administrative burdens on employers who are already providing benefits at least as
generous as those required by the bill. This statement provides a detailed analysis of the HFA
and examines some of the concerns employers would have in seeking to implement it.
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I Data on All Leave Benefits Puts Sick Leave in Perspective

Proponents of the Healthy Families Act claim that “nearly half (48%) of private sector
workers—and nearly 80% of low-wage workers—do not have paid sick leave to care for their
own health.”! Paid sick leave, however, is only part of the equation. In fact, most employees
have access to paid leave that can be used for, among other reasons, sick leave. According to the
U.S. Bureau of Labor Statistics (BLS), 83 percent of all workers in private industry have access
to paid illness leave, far more than proponents of the HFA recog_/,rnize.2 The BLS defines illness
leave as any combination of paid leave benefits that can be used to attend to illness or injury.” As
noted by the BLS, focusing on paid sick leave alone does not tell the whole story. “A complete
picture of access to benefits should present not just benefits in isolation, but benefits in
combination.”

In 2008, 93 percent—nearly all—of full-time employees had access to paid illness leave. >
(See Chart 1). Moreover, a majority of part-time workers, 51 percent, have paid illness leave
even though most—_82 percent6 —voluntarily work part-time to better manage work and family.
Further, the vast majority, 79 percent, of low-wage workers ($7.25 to $14.99 per hour) have paid
illness leave.” (See Chart 2). Moreover, 94 percent of large employers—defined as employing
500 or more workers—provide illness leave and even 76 percent of all workers in small
businesses (1 to 49 workers) have paid illness leave® and “other employers offer informal plans.
(See Chart 3). For example, those in which paid time off due to health-related concerns is granted
by the employer on a case-by-case basis.” ?

Chart 1: Nearly All Full-Time Workers Have
Access to Paid lliness Leave

93.0% of Full-Time
Workers Have
Paid lliness Leave

Only 7.0% Do Not

Source:Bureau of Labor Statistics, available at: www.bls.gov/opub/mir/2009/02/art3full.pdf.
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Chart 2: Most Workers, Including Many Part-time Employees
Have Access to Paid lliness Leave

Nearly All Over Half of Part-
Full-Time Workers Time Workers Have
Have Paid

Paid lliness Leave
lliness Leave

Less than Half of
Part-Time Workers
Do Not Have
Paid lliness Leave

Very Few Full-Time
Workers Do Not Have
Paid lliness Leave

Source: Bureau of Labor Statistics, available at: www.bls.gov/opub/mlir/2009/02/art3full.pdf.

Chart 3: Most Workers in Small Businesses Have

Access to Paid lliness Leave
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Source: Bureau of Labor Statistics, available at: www.bls.gov/opub/mlir/2009/02/art3full.pdf.
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Employers, and particularly large multi-state employers, are already providing substantial
paid leave benefits for employees. Yet, the HFA would impose an additional layer of workplace
regulation and create an administrative quagmire and numerous potential pitfalls for well-
intentioned employers. This problem could be compounded exponentially because the HFA
refuses to incorporate one federal standard by preempting State or local paid leave laws.
Moreover, the legislation would also substantially increase indirect administrative costs and open
employers to significant litigation costs for a simple dispute over a couple of days (or hours) of
paid sick leave.

There is a consensus among most economists that the costs of employer mandates are passed
on to workers in the form of lower wages and reduced job opportunities.lo With so many
workers already having access to paid illness leave benefits, the focus should be on ways to
increase job opportunities and not on well-intended legislation that has destructive unintended
consequences.

IL. The Requirements of the Healthy Families Act

The HFA would mandate that employers provide 56 hours of job-protected paid sick leave.
The expansive paid sick leave provisions would be available to all employees. The paid sick
leave could be used for an illness or doctor’s appointment of the employee, a family member, or
others “in the equivalent of a family relationship.” Paid sick leave could be taken intermittently
as under the Family and Medical Leave Act (FMLA), and unused leave would be carried over to
subsequent years.

The HFA is stand-alone legislation but it adopts many of the concepts and definitions found
in the FMLA. This legislation is intended by its strongest supporters to lay the groundwork for
paid FMLA leave. The Multi-State Working Families Consortium along with the National
Partnership for Women and Families as well as nine other national groups'' have identified the
HFA as merely the first step in bringing the American workplace in line with Europe and other
nations of the “advanced world.”'? Other proposals by the Consortium that are in line with this
Europeanization of the American workplace include" providing paid FMLA leave,'* restricting
employers from using “mandatory overtime,”" and replacing the “at-will employment” standard
with the “just cause” standard for job dismissal.'

Eligibility for Leave Under the Healthy Families Act

Under the HFA, employees working for an employer with 15 or more employees would
“earn” one hour of paid sick leave for every 30 hours worked.'” This would apply to all
employees.18 Unlike the previous version of the legislation, there is no exclusion of part-time
employees or employees working fewer than 20 hours per week or 1,000 hours per yeaur.19 In
contrast, the FMLA requires that an employee work for an employer for 12 months and 1,250
hours to be eligible for leave. However, under the HFA employees immediately begin accruing
paid sick leave and can use accrued leave after 60 calendar days of employment.20 Besides this
initial waiting period, employees may “use the paid sick leave as the time is accrued.”'
Moreover, unlike the previous version of the HFA, if an employee is separated from employment
but is rehired within 12 months, the employer must restore the “employee’s previously earned
paid sick time” and the employee may use and accrue additional paid sick time upon
reemployment.””> However, an employer is not required to “reimburse” an employee for unused
paid sick time upon his or her termination, resignation, retirement, or other separation from
employment.23
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Carry-over of Accumulated Leave. The HFA would provide that an employee’s unused sick
leave may accumulate and be carried forward to the next year, although an employer is not
required “to permit an employee to accrue more than 56 hours of earned paid sick leave at a
given time.”** For example, an employee who only uses 16 hours of paid sick leave in 2010
would carry over 40 hours of paid sick leave to 2011. The problem, as will be discussed below,
is that an employee can arguably continue to bank paid sick leave from year to year and use more
than 56 hours of paid sick leave in any calendar year.

Definition of Employer. The HFA defines an “employer” as “any person who employs 15 or
more employees for each working day during each of 20 or more calendar workweeks in the
current or preceding calendar yealr.”25 This definition is similar to the FMLA with the exception
that it applies to persons who employ 15 or more employees as opposed to 50 or more employees
under the FMLA definition.*

Other elements of the definition of “employer” are also identical to similar provisions under
the FMLA. For example, an employer would also include “persons who act, directly or
indirectly, in the interest of an employer to any of the employees of such employer.”27 This
definition is inclusive enough to impute personal liability to corporate officers and managers for
violations of the HFA. Indeed, a majority of courts have concluded that such individuals have
potential personal liability under the same definition in the FMLA.*

Use of Leave Under the Healthy Families Act

Purpose of the Leave. Eligible employees could use paid sick leave for absences due to their
own “physical or mental illness, injury, medical condition” or to obtain a “medical diagnosis or
care, or preventative medical care.” This standard is broader than the FMLA’s “serious health
condition” standard. The HFA also provides that employees may take paid leave for the reasons
listed above to care for a “child,* paurent,3 ! spouse,3 2or any other person related by blood or
affinity whose close association with the employee is the equivalent of a family relationship.
This standard is likely to include siblings, aunts, uncles, domestic partners, or even close friends,
making it more expansive than the FMLA, which provides employees job-protected leave to care
for a spouse, children, or parents.

9533

Meanwhile, the new legislation expands the previous bill by creating paid leave rights for
activities associated with “domestic violence, sexual assault, or stalking” including taking legal
action, seeking medical attention, relocating, or recovering.3 4

Existing Policies. In a new provision that was not included in the previous bill, employers
with paid leave policies that provide an equivalent amount of leave to employees as that
mandated by the HFA are not “required to permit employees to earn additional paid sick time” so
long as the paid leave may be used “for the same purposes and under the same conditions” as
required by the legislation.35 This provision apparently seeks to cure two significant problems in
the previous version of the HFA. First, it does not lock in an employer’s existing benefits and
require an employer to add an additional seven days of paid sick leave if an employer’s leave
policy did not match up exactly with the dictates of the Act,”® which would have penalized
employers who already provided paid leave to their employees. Second, the current version of the
HFA would allow employers to use PTO banks, which combine traditional paid sick leave days,
vacation days and other paid leave time into one consolidated paid leave program so long as the
paid leave can be taken for the same reasons and under the same conditions in the HFA.
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These programs, which are very popular among employees, would have effectively become
obsolete under the previous version of the HFA because it would have required employers to
specifically identify seven days, which are solely for “sick leave,” thus negating the very purpose
of a PTO program. If an employer failed to segregate sick leave under the PTO bank and the
employee exhausted his or her bank for personal reasons, the employer would be required under
the law to provide paid sick leave anyway. Proponents of the HFA, however, apparently
recognized and attempted to correct this problem. In introducing the legislation, Rep. DeLauro
declared that “employers that already provide this leave will not have to change their current
policies at all, as long as their existing leave can be used for the same purposes described in the
bill” and that she “does not want to upset existing leave progralms.”3 7 It remains unclear,
however, whether this provision would be interpreted so that most employer-provided paid leave
programs would be considered to satisfy the demands of the Act or whether such paid leave
programs would have to meet a high threshold of hyper-technical requirements.

Intermittent Leave. The legislation would allow employees to use paid sick leave on an
intermittent basis. Employees could use paid sick leave for periods of less than a full workday
and at least on an hourly basis, but employees could also likely use the paid leave in fractions of
an hour. While the text of the legislation regarding intermittent leave has changed, the practical
result does not appear to have changed. Under the previous version of the HFA, an employee
could use paid sick leave on the lesser of an hourly basis or the “smallest increment that the
employer’s payroll system uses to account for absences or use of leave.”® The current version of
the HFA, however, permits employees to “use the paid sick time as the time is earned™ and
employiros must “permit each employee” to earn one hour of paid sick leave for every 30 hours
worked.

The HFA, however, is silent regarding whether paid time is accrued or “earned” in fractions
of an hour. Because most employers track work time in fractions of an hour, paid sick leave
would likely be determined to accrue in fractions of an hour. Accordingly, employees would
likely be permitted to take HFA leave in less than one-hour increments. Moreover, if it was the
intent of the legislation to limit HFA leave to be taken in no less than one-hour increments, the
drafters could have simply added the provision found in the City of Milwaukee’s recently
enacted sick leave ordinance, which states that “paid sick leave shall accrue in hour unit
increments.”*' That provision has been interpreted in a manner that “paid sick leave must be used
in increments of one hour, not in fractions of an hour.”*? Thus, the HFA’s intermittent leave
standard is similar to that in use under the FMLA and such an intermittent leave standard would
be subject to the same administrative difficulties which plague the FMLA. Moreover, because the
permitted reasons for leave are much broader than the “serious health condition” standard under
the FMLA, the problem would be even more pervasive.

Notice of Leave and Certification. The HFA provides that employees must, either orally or in
writing, request the paid sick leave, explaining the expected duration of the leave.* Under this
version of the HFA, employees would no longer be required to explain “reason for the
absence.”** Employees would be required to provide seven days notice if the leave is foreseeable
or, if not, as soon as the employee is aware of the need for the leave.*> An employer may require
that a health care provider46 certify the leave if it extends for more than three consecutive
workdays. In that case, employees must provide the employer the certification no later than 30
days after the first day of leave.”” Importantly, however, employers cannot deny or delay the
leave on the grounds that they have not received the certification.*® Thus, employers would have
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already paid the employee for the sick leave but may have to wait as long as 30 days to determine
whether the reason for the leave and certification are legitimate.

If the absence is related to domestic violence, sexual assault, or stalking, an employer can
request that the absence be supported by a police report indicating the employee or family
member was a victim, a court order protecting the employee or family member from an alleged
perpetrator, or “other evidence from the court or prosecuting attorney” that the employee or
family member has or is scheduled to appear in court.”’ Alternatively, a document signed by,
among others, an employee or volunteer of a victim services organization, an attorney, police
officer, social worker, or clergy affirming that the employee or family member was a victim of
domestic violence, sexual assault, or stalking will suffice as a proper certification.>®

Enforcement and Damages For Alleged Violations of The Healthy Families Act

Who May Sue. The HFA, in comparison with other federal employment laws, drastically
expands the number of people who may sue an employer for an alleged violation of the Act. The
legislation provides that any individual, employee, or other similarly situated individual may sue
an employer for dalmalges.51 Thus, the plaintiff need not have an employment relationship with
the employer being sued.

Damage Claims. Two general claims may be brought under the HFA. First, aggrieved
individuals may recover an amount equal to 56 hours of wages or salary if an employer fails to
provide paid sick leave.”> Second, the Act provides that individuals may sue employers for
damages equal to the amount of any wages or benefits lost as a result of interference or
discrimination under the HFA, up to 56 hours of paly.53 Interference and discrimination includes
taking any negative action that would impede or negatively impact an employee’s exercise of any
right under the HFA.>* For example, if an employee was terminated or suspended for attempting
to take paid sick leave or engaging in protected activity, the employee could be reinstated and
would be entitled to lost wages and benefits damages. This would also apply, for example, if an
employer counts “the sick leave under a no-fault attendance policy.”> As under the FMLA,
prevailing plaintiffs would be entitled to liquidated damages (i.e., double damages), interest, and
attorney’s fees and costs. However, unlike the FMLA, the HFA contains no provision giving
courts authority to eliminate or reduce the amount of liquidated damages if an employer can
show that the action was in good faith and had legitimate grounds to believe that it was
complying with the Act.”®

Statute of Limitations. The statute of limitations under the HFA is also nearly identical to
that in use under the FMLA. It provides that employees may bring suit within two years after the
last event constituting an alleged employer violation of the Act,” and the time period is extended
to three years if it is determined that the violation was “willful.”®
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III. The Healthy Families Act Is Unacceptably Vague And Is Inconsistent With Other
Federal Employment Laws And Policies

No Preemption Will Result in a Patchwork of Paid Sick Leave Requirements

Several localities—including San Francisco, Milwaukee, and the District of Columbia—have
passed paid sick leave mandates that vary in their provisions and numerous other jurisdictions are
considering following suit. The result would be a patchwork of varying (and even conflicting)
requirements straining the ability of multi-state employers to have nationwide uniform benefits,
as is guaranteed their retirement and health plans by the preemption provisions of the Employee
Retirement Income Security Act (ERISA). Yet the HFA expressly states that it would not
“supersede (including preempting) any provision of State or local law” that provides more
generous paid sick leave rights. This would create the very real problem of employers trying to
comply with different paid sick leave standards throughout numerous cities and states. Not only
could the number of hours differ, but also, multi-state employers would be required to deal with
dozens (or more) notice, certification, recordkeeping, and other administrative mandates. Such
administrative difficulties would substantially increase indirect personnel administrative costs. If
Congress were to decide that employers must provide paid leave to employees, there is no good
reason why there shouldn’t be one federal standard in order to at least minimize significant
indirect costs associated with the administrative quagmire and pitfalls—particularly in light of
the fact that large (multi-state) employers overwhelmingly provide paid leave to their
employees.59

“Earning” Paid Sick Time Could Create a New Property Right

The HFA requires an employer to permit employees to “earn” paid sick time, whereas the
previous version simply required an employer to “provide” employees paid sick leave.%
Moreover, under the previous version it was reasonably clear that employees were not entitled to
receive compensation for or could not “cash-out” unused paid sick leave. By using the term
“earn,” the new version of the legislation appears to convey the sense that unused paid sick leave
may become a vested property right. While the HFA provides that it shall not be “construed as
requiring financial or other reimbursement to an employee ...upon the employee’s termination,
resignation, retirement, or other separation from employment for earned paid sick time that has
not been used,” there is no language in the legislation that would prohibit earned paid sick time
to be considered earned but unpaid wages under state wage laws. Accordingly, employees
leaving an employer may pursue earned but unused HFA paid sick leave under state wage laws.

Potential Entitlement to More than 56 Hours Per Year

99 ¢

The way the provisions of the HFA regarding “earning,” “accrual and use,” and “carryover”
work together would allow for employees to use more than 56 hours (and up to 112 hours) of
paid sick leave in a calendar year. Under the HFA, an employee “earns” one hour of paid sick
leave for every 30 hours worked although “an employer shall not be required to permit an
employee to earn ... more than 56 hours of paid sick time in a calendar )[eaur.”‘s1 And any
“earned” but unused HFA leave shall “be carried forward from one calendar year to the next.
Yet an employer is not required “to permit an employee to accrue more than 56 hours of earned
paid sick leave at a given time.”® Thus, while the HFA would prohibit an employee from
“earning” more than 56 hours of paid sick leave in a calendar year, it would not prohibit the
“accrual” or “use” of more than 56 hours in the same year if unused sick leave from the previous
year were carried over.

99602
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The following hypothetical is illustrative of this problem. Employee X only uses eight hours
of paid sick leave in 2010, and carries over 48 hours of paid sick leave to 2011. Because X does
not have a total of 56 hours of paid sick leave at the beginning of 2011, employer Y must permit
X to “earn” sick leave up to a maximum of 56 hours. During the first week of February 2011, X
uses all 48 hours which had been carried over plus those paid sick leave hours which he or she
accrued in January 2011 (approximately 5 hours of paid sick leave for a full time employee).
Upon returning to work for the second week of February 2011, X immediately begins to “earn”
paid sick leave under the HFA because, while employer Y does not need to allow X to “accrue
more than 56 hours of earned paid sick leave at a given time,”® X no longer has any paid sick
leave hours, and according to the HFA X is entitled to earn up to 56 hours in a calendar year (i.e.,
2011).% In fact, X could accrue enough paid sick leave in the remainder of 2011 to take an
additional 51 hours (X already used 5 hours earned in January) of paid leave by mid November
of 2011.% If X took the 51 hours of paid sick leave in 2011, X would have taken a total of 104
hours of paid sick leave in the 2011 calendar year. Indeed, if an employee carried over a full 56
hours of paid sick leave from one year to the next, the HFA would provide that he or she could
take up to 112 hours of paid sick leave in a calendar year.

Enforcement Through Litigation Would be Expensive and Inefficient

Claims for paid sick leave or violations of the HFA would almost exclusively be enforced
through private lawsuits. But the HFA’s enforcement mechanism is grossly disproportionate to
the monetary amount that would be in dispute. At issue in the vast majority of HFA lawsuits
would be a few days or possibly even hours of paid sick leave to which an employee alleges he or
she is entitled. Indeed, the upper limit of monetary damages would be 56 hours of an employee’s
pay, and in some instances this amount could be doubled. In other words, a relatively small
amount of money would be at issue. Yet the HFA would require employees and employers to
engage in costly litigation to resolve a dispute over a few days’ or hours’” worth of pay.

A more responsible approach would be to adopt an administrative enforcement scheme in
which an employee files a complaint with a federal government agency, such as the Department
of Labor (DOL), which would in turn resolve the dispute.67 Such a procedure is not without
precedent. For example, when an employee seeks unemployment insurance compensation he or
she files a claim with the respective state agency and the matter is determined at an
administrative level. The decision is generally made on the documents submitted or through
telephone hearings. And the monetary value at issue in unemployment compensation claims far
exceeds that of HFA claims—generally a percentage of multiple months’ worth of pay compared
to a maximum of 56 hours of paid leave under the HFA.

Moreover, an administrative enforcement mechanism would also likely be much more
efficient than litigating a low-cost case in the clogged court dockets of the federal and state
judiciaries. DOL decisions would be much faster than protracted litigation and result in the
employee receiving his or her paid leave or in the employer prevailing. An administrative
scheme would also likely lead to high settlement rates because an employer would be alerted of
the claim and could settle it (if meritorious) before a lawsuit would be filed. In sum, the HFA’s
enforcement scheme could be much more simple, efficient, and cost effective. Indeed, the
current scheme would only stand to benefit attorneys litigating these matters.
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The Scope of Individuals Who Can Sue Under the Healthy Families Act is Too Broad

The HFA is inconsistent with federal employment law and policy because it does not require
that a plaintiff have an employment relationship with an employer to bring suit. For example, the
legislation not only provides that “employees” may file claims, but it also permits “any
individual” or “others similarly situated” to sue employers for alleged violations of the Act.® By
contrast, the other federal nondiscrimination statutes, as well as the FMLA,69 require an
employment relationship between a plaintiff and employer. Under the HFA, an independent
contractor —or even employee of the independent contractor— could bring suit against an
employer seeking paid sick leave. Eliminating the requirement of an employment relationship
and permitting an over-broad group of plaintiffs to sue employers is inconsistent with federal law
and policy and will result in increased litigation.

In addition, the HFA would allow “job applicants™ to sue for violations.”’ Though applicants
would not be entitled to paid sick leave, because they are not employees who have worked any
hours to accrue paid sick leave, such individuals could bring suit if they simply asked “what kind
of benefits are available” and then did not get the desired job. Benefit issues, such as leave, are
often the subject of discussion during job interviews and permitting lawsuits based on legitimate,
routine interview discussions is overreaching. Including job applicants as potential plaintiffs
may lead to the unintended consequences of making discussions about benefits or leave a subject
that is off-limits during job interviews.

Leave for Almost Any Reason Could be Considered Sick Leave

The types of “sick leave” covered by the legislation are overly broad and go well beyond the
kinds of leave permitted under most policies. As noted above, the bills provide that employees
may use paid sick leave for absences due to their own “physical or mental illness, injury, medical
condition” or to obtain a “medical diagnosis or care, or preventative medical care” or use paid
sick leave for the same reasons to care for others. These terms are expansive and may prompt
eligible employees to use their sick leave for other reasons. For example, the phrase
“preventative medical care” could be interpreted to apply to anything that may be “just what the
doctor ordered.” Indeed, a strong case could be made that an employee could take sick leave to
go jogging if a health care provider instructed the employee to exercise as a means to better the
employee’s health. In addition, it could include taking days off to rest at home or enjoy a picnic
in the park to reduce an employee’s stress, which could be interpreted as “preventative medical
care.” As with many of the important terms or phrases in the HFA, “preventative medical care”
lacks clarity and is undefined and could be the source of considerable abuse.

Mandated Paid Sick Leave Will Decrease Wages and Affect Other Employees

One of the unintended consequences of the HFA would be to depress other areas of employee
compensation, such as wages. As a Congressional Research Service study recently noted, “If
Congress were to pass [the HFA] ...one would expect the compensation costs of employees to
increase.. . . Because employees generally are no more valuable (i.e., productive) to businesses
after imposition of a benefit . . . they have no economically sound reason to raise their
workforce’s overall total compensation as a result....Economists therefore theorize that firms
will try to finance the added benefit cost by reducing or slowing the growth of other components
of compensation.”71
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The HFA Lacks Sufficient Clarity for Employers to Comply With Leave Requirements

At first glance, the HFA may appear to be a rather straightforward attempt to grant paid sick
leave to all employees, but a closer look at the legislation reveals a significant lack of clarity.

Perpetrators of Domestic Violence, Sexual Assault, and Stalking Could Use Paid Leave.
While it is unlikely that it was intended by the drafters, one of the most troubling aspects of the
legislation is that it would permit perpetrators of domestic violence, rapists, or stalkers to use
paid sick leave to attend court proceedings. Under the certification provisions for absences in the
case of domestic violence, sexual assault, or stalking, an employer can require certification for
absences for victims of the above-mentioned crimes. However, the HFA also provides that an
employee can provide “other evidence from the court or prosecuting attorney that the employee
... has appeared in court or is scheduled to appear in court in a proceeding related to domestic
violence, sexual assault, or stalking.”72 There is no requirement that the employee or the
employee’s family member be the victim. Indeed, the requirement is that the employee or
employee’s family member is scheduled for or attended a court proceeding that is “related to” the
aforementioned crimes and that he or she produce a court document reflecting the appearance.
Consequently, an employee could simply produce his or her own indictment (i.e., court
document) as a certification and the employer would have to provide paid leave for such an
appearance. Moreover, an employer could run the risk of being sued if it terminated an employee
after being presented with such a document because “using the taking of paid sick time under this
Act as a negative factor in an employment action, such as ... a disciplinary action” is considered
a prohibited act under the HFA.” Assuming this was not the intent of the sponsors of the
legislation, the provision needs to be redrafted to ensure that its protections only apply to victims.

Weak & Ambiguous Certification Requirements. Even though the HFA provides that an
employer may require a certification from an employee who takes three consecutive workdays of
paid sick leave, the legislation undercuts the requirement by mandating that the certifying health
care provider make “reasonable efforts” to limit the medical facts that are disclosed in a medical
certification.” No explanation of how health care providers are to limit the information
contained in the certification is provided. 5 n fact, the limitation on the “medical facts™ a health
care provider may disclose would seem to make any medical certification of little use.”® In
addition, under the HFA it is unclear what, if any, recourse an employer would have if a medical
provider failed to submit the certification. The HFA also fails to describe what recourse an
employer has if an employee fails to produce a sufficient certification and the employee has
already been paid for the sick time.

Moreover, many employers currently require that employees taking sick leave provide some
kind of certification from the medical or dental provider even if the employee is simply going to
a routine doctor’s appointment that only lasts a couple of hours. It would appear that the HFA’s
limit that a certification only needs to be provided after taking three consecutive days of sick
leave prohibits employers from requiring such certification for any paid sick leave of fewer than
three days. However, it is unclear whether the HFA’s three-day certification requirement would
prevent employers from utilizing such a policy if the employee had exhausted all his or her HFA
paid sick leave and the employer provided more generous leave.

The Term “Paid” Is Not Defined. A problem exists in that the HFA fails to define the term
“pay.” In requiring an employer to provide paid leave, it is unclear whether this applies to all
forms of compensation or just for regular hours worked. Would eligible employees be entitled to
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have incentive, differential, or bonus pay calculated into the paid leave amount? Take, for
example, an employee who rotates between day and night shift every six months. It is not
uncommon for some employers to pay a shift differential. Consequently, he or she could make
$15 per hour for the day shift and $20 per hour for the night shift. It is unclear how such an

employee’s “paid sick leave” would be calculated. The term “pay” should be defined.
Otherwise, the statute would be difficult for employers and courts to understand and administer.

Confidential Medical Information. The HFA would prohibit an employer from disclosing
any “health information” about “an employee or an employee’s child, parent, spouse, or other
individual” without the affected employee’s permission.”” Importantly, however, the term
“health information” is not defined and the statutory limitation is not confined to “health
information” related to paid sick leave. Therefore, without an employee’s permission, it is likely
that a supervisor could violate this prohibition by telling his or her co-workers that he or she is
home sick or not feeling well. It would also preclude an employer from explaining to co-workers
that an employee is not at work because of a serious tragedy in the employee’s family, such as a
death in the family. The confidentiality requirement would lead to some bizarre results. For
example, if two siblings worked for the same employer and one of the siblings suffered an injury
at work, the employer could disclose to the other sibling that someone had been injured at work
but could not disclose who was injured. Perversely, the employer would also be prohibited from
informing the injured employee’s spouse of the injury without the employee’s express consent.

Joint Employment Raises Issues of Double Leave. Another problem is the issue of who pays
an employee in “joint employment” circumstances.” “Joint employment” occurs when a client
employer uses temporary employees supplied by a temporary employment agency and both the
client and temporary employment agency are deemed employers of the temporary employee.
Courts have held that “joint employment” exists under the FMLA,” so it would likely be found
to exist under the HFA, despite the absence of any specific provision dealing with the issue.

The HFA does not designate which employer must provide paid sick leave to the temporary
employee. In fact, the legislation as drafted would require both employers to provide paid sick
leave to the temporary employee. Assuming the temporary employee works 30 or more hours
per week, he or she would be entitled to seven days of paid sick leave from both the client and
the temporary employment agency. Consequently, an employee with joint employers has a
windfall and would be eligible for 14 days of paid sick leave for performing the same work.

IV. Conclusion

The Healthy Families Act would significantly limit an employer’s flexibility in designing and
administering leave programs and benefits. It is riddled with ambiguities that would render it
very difficult for employers to successfully administer the new mandates. In addition, the
proposed legislation seeks to provide leave for employees to have greater personal and family
balance, yet the notice and certification requirements are so minimal and ineffective that there is
little protection against gaming of the system by employees simply seeking more time off, which
would detrimentally affect other employees and an employer’s personnel scheduling and
decisions. In sum, the HFA’s ambiguous, unworkable, counterproductive, and unbalanced
provisions go far beyond providing the minimum standards sought by the legislation. We
strongly encourage the Committee to take a very close look at these and other problems related to
mandating paid sick leave through the HFA. We are very eager to join you in this effort and
thank you for allowing us an opportunity to express our views.
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